Jekyusa 1. llonamue zpasxcoanckozo npasa KaKk ompaciu npaga. UCMOYHUKU
2PascOancKo20 npaea
IInan:
1. [IpeameT rpaxaaHncKoro npasa
2. Meron rpaxaaHcKoro npasa
3. Cucrtema rpax1aHcKoro npasa
4. IIprHIHAIIBI TPAXkKIAHCKOTO IpaBa
5. CTOYHUKY TpakIaHCKOTO ITpaBa

Bonpoc 1. Ilpeomem 2cpasricoanckozo npasa

Kax u nro6ast oTpaciib npasa, rpakJaHCKOE NMPAaBO UMEET CBOM MPEAMET, KOTOPbIT
BBOJUT B KypC OOIIECTBEHHBIX, PETYJIUPYEMbIX JaHHOW OTpacibpio mpasa. [lepedeHb
PETyIMPYEMBIX TPAXKIAHCKUM MPABOM OTHOILLICHUH coaepxkutcs B cT. 2 'K PO.

B cootBercTBUU ¢ a03. 1 cT. 2 'K P® rpaxknanckoe mpaBo ornpeaesser mpaBoBoe
MOJIOKEHUE YYACTHUKOB I'PaXIAHCKOTr0 000pOTa, OCHOBaHUSI BOSHUKHOBEHHMSI U TIOPSIOK
OCYULIECTBJIEHUS MpaBa COOCTBEHHOCTU M APYTMX BELIHBIX MpaB, MpaB HAa Pe3yJbTAThI
MHTEIJIEKTYaJIbHOU IeSITEIbHOCTHU Y MPUPABHEHHBIE K HUM CPEICTBA UHIUBU Y TU3ALIUN
(MHTEINEeKTyalbHbIX TPAaB), pe2yiupyem OMmHOWleHUs, CBSI3aHHBIE C YYacTHEM B
KOPIIOPaTUBHBIX OPraHU3AIUAX WIH C yIPaBICHUEM UMH (KOPIIOPAaTUBHBIC OTHOILICHHUS),
JIOTOBOPHBIE M MHBIE 00513aTENBCTBA, a TAKXKE APYrHe UMYIIECTBEHHbBIC U CBS3aHHBIC C
HUMH JIMYHbIE HEUMYIIIECTBEHHBIE OTHOLIECHUS, OCHOBAHHBIE HA PABEHCTBE, aBTOHOMUU
BOJIM U UMYIIECTBEHHON CaMOCTOSITEIbHOCTH UX YYaCTHUKOB.

Oco0o creayer MOIYEpKHYTh, UTO B COCTABE HpeoOMema ZparxcOanHcko2o npasa
MOJIYYWIIM 3aKPEIUICHHE NPEANPUHUMATEILCKUE OTHOIICHUS, OMPEAEICHUE KOTOPBIX
CBSI3bIBAET UX C OCYIIIECTBIECHUEM MPEINPUHUMATENBCKON JEATEIIBHOCTH.

OTMeTuM, 4YTO TpaKJaHCKOE IPpaBO MMEET JeNo, MpexXIe BCEro, C
MMYIIECTBEHHBIMU OTHOIIECHUAMHU. [TOHATHE UMYIIIECTBEHHBIX OTHOIIIEHUN HEPA3PHIBHO
CBA3aHO C MOHATHEM uMyllecTBa. llon «uMyHiecTBOM» MNOAPa3yMEBAOTCS OOBIYHO
BEILlM, KOTOPbIE UMEIOT WJIM MOTYT MUMETh JEHEXKHYIO OLICHKY (pa3ymeeTcs, K Belam
OTHOCATCS U CaMU JIeHbIn). TOT ke TEpMHUH HEPEAKO UCTIONb3YETCS 1711 0003HAaYEHUs HE
TOJIBKO BEIIeH, HO BMECTE C HUMU U MpaB Ha Beny (JIMO0 Beliel, mpaB U 00sI3aHHOCTEH
OJIHOBPEMEHHO.

I'pasicoanckoe npago, Kak ompacib npaga — 3T0O COBOKYITHOCTh ITPAaBOBBIX HOPM,
PEryJIMPYIOMIUX UMYIIECTBEHHBIE U CBSI3aHHBIE C HUMU HEUMYILECTBEHHBIE OTHOILICHUS,
OCHOBAHHBIE HA PABEHCTBE CTOPOH, UMYIIECTBEHHOW CaMOCTOSITEJIBHOCTH CTOPOH H
ABTOHOMHUH HX BOJIU.

Takum 00pa3om, B MpeaMET TPAKTAHCKOTO TPaBa BXOJIST:

1. umywecmeennvie OmHOUIEHUS,

2. TuuHble HeuMyujecmeenHvle OMHOULEHUS.

1. UmyuiecTBeHHbIEe OTHOWIEHHWSI — ATO OTHOIIEHHUS, KOTOPbIE BO3HHMKAIOT IO
MOBOJIY UMYILIECTBA, MaTEPHAIIbHBIX Oar (Kymis-nmpoaaka, apeH ia, BhIMOJIHEHUE padoT,
OKa3aHue yCIyT).

NMyniecTBEHHbIE OTHOIIEHHUSI BKJIOYAIOT B ce0s BElIHbIE (HampuMmep, MpaBo
COOCTBEHHOCTH) U 0053aTeNIbCTBEHHbIE (HAIPUMEDP, BO3HUKAIOUIUE U3 I0TOBOPA KYILIU-
MPOIAKH, MPUUMHEHUS BpeJia UMYIIIECTBY ).

Ocobennocmu umyuiecmeeHHvIX OMHOUEHUIL:



a) WMEIOT TOBAPHO-ACHEXKHYIO (OopMy, T.e. OTHOIIEHHUS, KOTOPHIE CBSI3aHBI C
HSKOHOMUYECKUM O0OpPOTOM, MMEIOT CTOMMOCTHBIN XapakTep, CBSI3aHHBI C 00OPOTOM
TOBapOB U JICHET;

0) HOCST HKBHUBAJICHTHO-BO3ME3/IHBIM XapakTep — B Mpoliecce 0OMEeHa CTOMMOCTD
ToBapa (paboThl, yCIyI'M) COOTHOCUTCS C TOW JEHEKHOW CyMMOM, KOTOpas 3a HEro
OTJIa€TCs; B) CBA3AHHBI C IPUHAIEKHOCTBIO UJIHU C IEPEX0I0M UMYIIIECTBA OT OJTHUX JIUI]
K JIPYTUM.

2. JInyHble HeMMYUIeCTBEHHbIE OTHOUIIEHHS] XapPaKTEPUBYIOTCS TEM, YTO
OpeIMETOM HX SBJISETCS HeMaTepuajbHble Oyiara, OHU JIMIIEHBI IKOHOMHYECKOTO
coJiepKaHusl U HEOTJIEIUMBI OT JINYHOCTH YEJIOBEKA WU OpraHU3allUu.

OTU OTHOIIECHUSA JEIATCS Ha IBE MOATPYIIIIBI:

- JIMYHbIE HEUMYIIECTBEHHbIC OTHOIIEHHUS, CBA3aHHBIE C UMYIIECTBEHHBIMU
OTHOUIEHUSIMU — 3TO OTHOIIECHMS, KOTOPhI€ BO3HUKAIOT IO TMOBOJY HCIOJIb30BAHMUS
O0OBEKTOB HMHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, B YACTHOCTH MPOU3BEIECHUN HAYKH,
JUTEPATYpPhl U UCKYCCTBA;

- JUYHbIE HEMMYIIIECTBEHHbIE OTHOLIEHUS, HE CBSI3AHHBIE C MMYILECTBEHHBIMU -
BO3HHMKAIOT MO MOBOAY TaKWX HEMAaTEepUaIbHBIX OJlar KaKk HEOTUy>K/laeMble MpaBa U
CBOOOJbI 4eNOBEKAa (XKHU3Hb, 3J0POBbE, YECTh, JIOCTOMHCTBO, JEJIOBas pEImyTaLUs
yesoBeka u 1p.). Mx nepeuens mad B cT. 150 'K PD. Takue 0OBEKTHI HE MOTYT OBITH
IIPEAMETOM CJIEJIOK, HE MOTYT IEpeNaBaTbCs OT OJHOIO Juua ApyroMmy. JIMuHbIe
HEUMYIIECTBEHHbIE OTHOILUCHMS, BO3HUKAIOIIME IO TOBOAY OTUX Ojar, He
PETYJIUPYIOTCSI, a JUIIb 3AUIIAIOTCS TpaXaaHCKUM IpaBoM (1. 2 cT. 2 'K PD).

Bonpoc 2. Memoo zpasicoanckozo npasa

Memoowt npaeosozo pezyaruposanus — 3T0 CIOCOOBI BO3AECUCTBUS IOPUIUIECKIX
HOPM Ha OOIIECTBEHHbIE OTHOIIEHUsA. B Teopuu mpaBa BBIIEISIOT JIBa METOJIA: METO/T
BJIACTM U TOJYMHEHUS] (MMIEPATUBHBIA METOJ) U METOJ PaBEHCTBA YYaCTHUKOB
MPABOOTHOIICHUS (IMCIIO3UTUBHBIA MeTox). [lepBas pasHOBUIHOCTh XapaKTepHa IS
myOJIMYHOTrO MpaBa, BTOpasi — JIJIsl YaCTHOTO, B T.4Y. JUIsl TPAXKIAHCKOTO.

Memoo zpasrxccoanckozo npasa — >T0 COBOKYITHOCTh CPEJICTB, TPUEMOB U CIIOCOOOB
BO3JCHCTBHSI HA TpaXJAaHCKHE NPABOOTHOIICHUA. [pakIaHCKO-IIPaBOBOM METOA
SIBJISIETCS JIO3BOJIUTEIIHBIM.

OCHOBHBIE HPU3HAKU MEMOOA 2PANCOAHCKO-NPABOBO20 PECYIUPOBAHUA:

1) ropuarYecKoe paBEHCTBO YYACTHUKOB IPaXkIaHCKUX MTpaBoOTHOIIeHUI. Hu onun
M3 YYAaCTHUKOB HE O0O0JIaJJaeT BJIACTHBIMU TIOJHOMOYUSMH OTHOCHTEIBHO JIPYroro
y4acTHHKa. PaBeHCTBO, 03HAYaeT UX HEMOJYMHEHHOCTD JIPYT JIPYTy, a HE OJIMHAKOBOCTD
npas;

2) aBTOHOMHSI BOJM YYAaCTHHUKOB TPaXJAaHCKUX MPABOOTHOIICHUN (KaXAbId M3
YYaCTHUKOB BIIPABE CAMOCTOSITENILHO OIPEAEIsATh, BCTyNaTh €MY B TpaXXIaHCKHE
MIPABOOTHOIICHUS UJTK HET) T.€. BOBMOXKHOCTh BBIOpATh BapHaHThI CBOETO MTOBEICHMS;

3) uUMyIIECTBEHHAsT CaMOCTOSITEILHOCTh YYacTHUKOB. Kaxkaplii W3 y4aCTHUKOB
UMeeT 000CO0JIEHHOE UMYIIECTBO Ha MpaBe COOCTBEHHOCTH WJIM MHOM BEIIIHOM IIpaBe,
KOTOPBIM HECET OTBETCTBEHHOCTH IO CBOMM 00513aTEILCTBAM;

4) XxapakTep CaHKIIMH, MPUMEHSEMbIX B IPakIaHCKOM IpaBe:

- Mephl TPUHYXJICHUS (OTBETCTBEHHOCTH) BCErjJa HWMEIT HWMYIIECTBEHHBIN
Xapaxkrep;



- CAHKLUMH SBISIOTCS KOMIIEHCALIMOHHBIMU (BOCCTAHOBJIEHUE HMMYLIECTBEHHOMN
cdepsl JIn1a, y KOTOPOro HapyIIeHbI IPaBa);

- IEMCTBYET MPHUHLIMI ITOJTHOTO BO3MEUIEHUS Bpeaa WK yOBITKOB.

Ha npakTrvike BO3HMKadu BOIPOCHl OTHOCHTEIIBHO BO3MOKHOCTH NMPUMEHEHUS K
MyOJMYHBIM OTHOIIECHHSIM, HOCAIIUM MMYIIECTBEHHBIM XapakTep, HOPM I'PaKJaHCKOIO
IpaBa, B YACTHOCTH O B3bICKAHWU YOBITKOB, HEYCTONKH, KOMIEHCALMU MOPAJIbHOIO
Bpena u Jp.

Bonpoc 3. Cucmema 2parxcoanckozo npaga

Cucmema npaea — 5TO CTPOEHUE HAIMOHAJIBHOTO IIpaBa, €ro BHYTPEHHSS
CTPYKTypa, COCTOSINAs U3 B3aMMOCOTJIACOBAaHHBIX HOPM, MHCTUTYTOB, MOAOTpaciei U
OoTpacliei mpasa.

OTpaciib npaBa — 3To HanboJiee KPYIMHOE MOApa3/IeICHUE CUCTEMBI paBa, KOTopas
peryiupyeT onpeaeiaeHHblil poa (cdepy) oOIIECTBEHHBIX OTHOIIEHUN. B dacTHOCTH,
IPAXKIAHCKOE IMPaBO PETyJIUPYeT HMYLIECTBEHHBIE W JIMYHBbIE HEUMYILECTBEHHbIE
OTHOLUEHUS.

Cucrema rpakJJaHCKOro IpaBa Kak OTpaciu MpaBa — 3TO BHYTPEHHEE CTPOEHUE
JAHHOM OTpaciii MpaBa, €IMHCTBO BXOASIIMX B HEE B3aUMOCBSI3aHHBIX MOJIOTpACiIed U
WHCTUTYTOB.

Ecnu cucrema mpaBa CKIIanbIBaeTCS M3 OTpaAcCield, TO CAMU OTPACIU COCTOST M3
MOAO0TpACIIC, IHCTUTYTOB U HOPM IpaBa.

[TogoTpacib rpakZaHCKOro IMpaBa — OTO KOMIUIEKC [PAaBOBBIX HOPM,
PETYJIUPYIOIIUX OJHOPOJHBIE TPYIIBl OTHOIICHWA UM HWMEIIIMX CBOM 0OIIue
ITOJIOKEHUSI.

B rpaxxnpanckom npaBe MOXHO BBLACJIHUTH CIEAYIONINE MOAOTPACITH (pa3aebl):

] BemHoe mpaBo

[J O0s13aTeNIbCTBEHHOE MTPABO

[J JInuHble HEUMYILIECTBEHHBIE TIpaBa

] HaciienctBeHHOE IpaBo

[] ITpaBO MHTEIEKTYaJIbHON COOCTBEHHOCTH.

Ilooompacau denamca Ha uHCmMuUmMympl - COBOKYITHOCTH HOPM, PETYJIHPYIOIINX
MEHEE KpPYIMHbIE OJHOPOJHBIE TPYMIbl OOIIECTBEHHBIX OTHOIIEHUN. B momotpaciu
BEI[HOTO TIpaBa MOHO BBIICIUTh TaKW€ WHCTUTYTHI TMPABO COOCTBEHHOCTH,
OTrpaHUYCHHBIC BEIIIHBIE MPaBa, BEIIHO-TIPABOBBIX CITOCOOBI X 3aIUTHI, a B MOJOTPACTH
00513aTEILCTBEHHOTO TpaBa — HWHCTUTYTHI OTAENIBbHBIX JOTOBOPHBIX 00S3aTEIHCTB
(KyIIu-nipo1asku, apeH/ibl, HOAPAIA U T.1.).

NHCTUTYTBI pa3fensitoTcss Ha CYOWMHCTUTYTHI, HANpUMEp, HHCTUTYT JOTOBOpa
KYTUTU-TIPOJQXH JIEJUTCS Ha CYOMHCTHUTYTHI PO3HMYHON KYIUTU-TIPOJAKU, MOCTABKH,
KOHTPAKTAIlUH U T.]I.

I'pasicoanckoe npaso oenumcs Ha 0se yacmu — Qouwgyro u Ocodennyro. Hopmpbl,
BKJIIOYeHHbIE B OOIIyI0 4acTh, UMEIOT 3HAYEHUE ISl BCEX MOJ0Tpacie, BXOAAIINX B
Oco0eHHY0 YacTh.

Takum 00pa3om, cucTeMa rpakJJaHCKOro MpaBa COCTOUT U3:

[ O6mieit yactu (00IIME TTOJIOKEHUS, UMEIoINe GyHAaMEHTATbHOE 3HAaUCHHUE).

[1 OcobeHHOM YacTu (BKJIIOYAET MOAOTPACAM W MHCTUTYTHI, PETYJIHUPYIOUIUE
KOHKPETHBIE BU/IbI 00513aTEIbCTB, BOZHUKAIOIIKE U3 1I0TOBOPOB, OJJHOCTOPOHHUX CIIETIOK



U JpYruX OCHOBAaHMW, HACJIEACTBEHHbIE IPABOOTHOLICHMS, a TaKXKe MpPaBo
MHTEJUIEKTYJIbBHONH COOCTBEHHOCTH).

Cucrema COBPEMEHHOIO TPaKJAaHCKOTO IIpaBa - 3TO CTPYKTypa, JJIEMEHTAMHU
KOTOPOH SIBIISIFOTCSL TPaXKIAHCKO-TIPABOBBIE HOPMBI M HMHCTHUTYThI, Pa3MEILECHHBIE B
OIIpEAEIIEHHON MTOCIEA0BATEIBbHOCTH.

Bonpoc 4. Ilpunyunw epasxicoanckozo npasa

Ilo0 npunyunamu 2par)coanckozo npasa TOHUMAIOTCS OCHOBHBIC Hadvala
IPa)XTaHCKO-TIPAaBOBOTO PETyJIUPOBaHUS OOIIECTBEHHBIX OTHOIIICHHH.

OcCHOBHBIE NPUHIMIIBI TPAKIAHCKOTO MpaBa 3akperieHbl B cT. 1 'K PO u
KOHKPETH3UPOBaHBI B pyTruXx cTtaThsix [ 'K PD u npyrux HOpMaTHBHO-IPABOBBIX aKTaX.
K ocnoenvim npunyunam omuocamcea: (packpuvinis)

1) Ilpunyun pasencmea y4acmnuxkos TPAKIAHCKAX TTPABOOTHOIICHHH.

2) Ilpunyun nenpuxocHo8eHHOCMU COOCMEEHHOCU ABIISETCS KOHCTUTYITMOHHBIM.

3) llpunyun c60600b1 0o2060pa

4) llpunyun neoonycmumocmu

5) Ilpunyun becnpenamcmeeHH020 OCYWeCMBIeHUs PANCOAHCKUX NPAs.

6) Ilpunyun obecneyeHus 60CCMAHOBIEHUS HAPYWEHHBIX NPA8 U UX CYOEeOHOL
3auumeol.

OcHO6HOUL (hyHKUU eIl 2PadCOAHCKO20 NPABa SIBISETCS KOMIICHCATOpHAs (DyHKIIHS,
HaIpaBJeHHAsl HA BOCCTAHOBJICHNE HAPYIIIEHHBIX TpaB. JIKU1i0, KOTOpOoMYy ObLIT MPUYUHEH
Bpell, JOJKHO TIOJYYUTh COOTBETCTBYIOIIYIO KOMIICHCAIIMIO, HAIpPABJICHHYIO Ha
BOCCTaHOBJICHHE ero umymiectBeHHoro mnosoxeHus. Ct. 12 'K P® nepeuuncnser
HEKOTOpbIE W3 Hanbosee paclpoCTPAaHEHHBIX CMOCOOOB 3alUThl HAPYIICHHBIX MPaB, B
YaCTHOCTHU B3bICKaHUE YOBITKOB, HEYCTOWKH U IpyTHE.

Haubonee pacnpoctpaHeHHON (GoOpMON 3alIUThl TPAKIAHCKUX TpaB SBISICTCS
cyneOHas 3ammTa. B Tex ciaydasx, Kora 3ainTa rpakIaHCKUX MTpaB OCYIIECTBIISICTCS B
aIMUHUCTPATHBHOM TIOPSIIKE, BEIHECEHHOE PEIICHUE MOXKET ObITh 00’KaJIOBaHO B cy 1 (T1.
2cr. 11 TK PD).

[IpakTrueckoe 3HaYeHWE TMPUHINAIIOB TPAXKIAHCKOTO TIpaBa COCTOMT B WX
MIPUMEHEHUH TIPU aHAJIOTHU TpaBa. B ciydasx, Koraa rpaxmaaHCKue MPaBOOTHOIICHUS
IpsIMO  HE YpEeryJupoBaHbl 3aKOHOJATEICTBOM WJIM COTJIAIIEHUEM CTOPOH U
OTCYTCTBYET NMPUMEHUMBIN K HUM OOBIYal J1€JI0BOr0 000pOTa, K TAKUM OTHOIICHUSIM,
€CIM  9TO HE TMPOTHBOPEYUT HX CYIIECTBY, NPHUMEHSETCS TPaKaaHCKOE
3aKOHOJIATEIILCTBO, PETYJIUPYIOIIEe CXOJHBIE OTHOIICHHS (aHamorus 3akoHa). [lpum
HEBO3MOKHOCTH MCTIOJIB30BAHMS aHAJIOTHH 3aKOHA TIPaBa M 00S3aHHOCTH CTOPOH
OTIPENIENSIOTCA MCXOJsl W3 TMPHUHIIMIIOB TPAXTAHCKOTO 3aKOHOJATENHCTBA (aHAIOTHS
mpaBa) u TpeboBaHU JOOPOCOBECTHOCTH.

Bonpoc 5. Hcmounuku zpasxcoanckozo npasa

Wcrounrku npaBa — popMbl 3aKperieHrs (BHEIIHETO BEIPAKEHHUS ) IPABOBBIX HOPM.
M cTOYHMKN TpakJaHCKOro MpaBa — 3TO (POPMbI BBIPAKEHHS TPaXKIAHCKOIPABOBBIX
HOpM.  CyIlIecTBYIOT [1Ba  OCHOBHBIX  HCTOYHMKA  TPAXKIAHCKOTO  IMpaBa:
3aKOHOJIATEIbCTBO, UJIM HOPMATUBHBIE aKThl, U OOBIYAN.

Bbonee ontumansHoO# KnaccuduKaieil HICTOYHUKOB TPAXKIAHCKOTO TIpaBa sBISETCS
cleayronas.



HcTounuku rpaxnanckoro npasa PO Bkimouaror B ceost:

1. HopMaTuBHO-TIPaBOBBIE AKTHI.

2. MexnyHapoaHble JOTOBOPBI.

3. O0bI4an 1en0BOro 0060poTa.

Hopmamueno-npaeoeévie axkmol uiu 2paxcoanckoe 3aKoHoOamenbcmeo. B
coOTBETCTBUM C M. «0» cT. 71 KoHcturymum P® rpaxmaHckoe 3aKOHOIATEIbCTBO
HAaXOJIUTCA B UCKIIFOUUTEIIBHOM BeJleHun Poccuiickon denepamnuu.

I'paxk1aHCKOE 3aKOHOIATENIBCTBO COCTOUT U3 IPAXKIAHCKOT0O KOAECKCA U IPUHSATHIX B
COOTBETCTBUM C HUM MHBIX (heJIepaIbHBIX 3aKOHOB, KOTOPBIE PETYJIUPYIOT IPaXKIaHCKO-
IPAaBOBBIE OTHOIIICHUSI.

['paxxnanckoe  3aKOHOJATEIBCTBO  NPEACTaBISET  COOOM  COBOKYMHOCTH
HOpPMATHUBHBIX aKTOB (a HE HOpPM IMpaBa, Kak IMpaBoBas OTpacib) PpPa3IUYHOM
IOpUINYECKON CUIIBI

[To ropuamyeckoil cuie uepapxus HOPMATUBHBIX AKTOB BBITJISIUAT CIIECIYIOIIUM
obOpazom:

1) Konctutynus PO (ct.ct. 35, 36, 44, 60 u T.1.)

2) I'paxnanckuit Kogekc PO;

3) ®enepanbhbie 3akoHbI (Hanpumep, @3 «O0 aknnoHepHbIX obmecTBax», O3 «O
HECOCTOSTEIHOCTU (0AHKPOTCTBE)» U JIp.);

4) Ykassl [Ipe3unenra;

5) [loctanosnenus [IpaBuTenbcTBa;

6) AKTbI MUHUCTEPCTB U MHBIX (pefepajbHbIX OPTaHOB MCIOJHUTEIHLHOU BJIACTH,
KOTOpBIE MOTYT M3JaBaThCsl B CiIy4dasXx U B Ipenenax, npeaycMorpeHHbix ['K PO,
OPYTUMH 3aKOHAMM.

['K PO siBnisiercs konuduimpoBaHHbIM (eilepaibHbIM 3aKOHOM HapAIy C IPYTUMU
(benepaibHBIMU 3aKOHAMH, HO TPU 3TOM UMEET ONPECICHHBIA TPUOPUTET HAJl APYTUMHU
3akoHamu. CornacHo a03. 2 m. 2 ¢r. 3 'K HOpMBbI rpa)kIaHCKOro MpaBa, CoAepKaIIuecs
B JIPYTHUX 3aKOHAaX, JOJDKHBI COOTBETCTBOBATH [ K PO.

I'K comepxut 4 yactu, npuHAThIe B pazHoe Bpems. YacTte 1 npunsta 21 okta0Ops
1994 r. u BBenena B aeiictBue ¢ 1 sHBaps 1995 r., 3a uckIroUeHUEM MOJIOKEHUH, IS
KOTOPBIX YCTAHOBJIEHBI MHBIE CPOKHM BBEACHUS MX B jAcucTBHe. YacTh 2 mpuHsTa 22
nekadbps 1995 r., Bcrynuiia B cuity ¢ 1 mapta 1996 r. Yacts 3 npunsrta 1 nHosiops 2001 r.,
BBejieHa B neiictBue ¢ 1mapta 2002 r. Yacts 4 mpunsita 24 nosi6ps 2006 u BcTynumia B
cuny c 1 suBaps 2008 r.

Obwenpusnannvie  NPUHYUNLL U HOPMBL  MEHCOYHAPOOHO20 npasa u
Mmexncoynapoonwvie 002080pvt P® sensaiomces 6 coomeemcemseuu ¢ yacmoio 4 cm. 15
Konemumyyuu P® u n.1 cm. 7 I'K cocmagnot yacmoio npagosotul cucmemol PD.

B kauecTBe nmpuMepoB MEXAYHApPOIHBIX JIOTOBOPOB, B KOTOPBIX y4acTByeT PO,
MOxkHO oTMeTUTh: [ ] Benckas Konseniuss OOH o moroBopax MexAyHApOIHON KyIUIH-
npoaaxu ToBapoB 1980 r. (Poccus npucoeqununack B 1990 r.) [J bepuckas KonBenius
OOH o nautepaTtypHOM © XyJIoxecTBeHHOM coOcTtBeHHocT 1886 1. (Poccus
npucoeaunuiachk B 1995 r.) [1 Pumckas KonBeHius 00 oXpaHe WHTEPECOB apTUCTOB-
WCTIOJHUTENEH, Mpou3BOaUTEIeH (oHOTpaMM M BeIATENbHBIX opraHuzamuii 1961 .
(Poccus npucoeaunmnacs B 2002 1.) u Ap.

MexayHapoaHbie 10roBOpbl PO MpUMEHSAOTCS K TPaXJaHCKUM ITPABOOTHOLIECHUSIM
HEMOCPEACTBEHHO, KPOME CIIy4aeB, KOTa U3 MEXIYHAPOIHOIO JOrOBOPa CIEAYET, YTO
JUTSL €TO TPUMEHEHHUs TpeOyeTcsl u3/laHue BHYTPUTOCYAApPCTBEHHOTO aKTa. Ecnun



MEKIYHAPOJHBIM JI0TOBOpOM P® yCcTaHOBJEHBI HWHBIE MpaBUiIa, YeM TE€, KOTOPHIC
MPEAYCMOTPEHbl  TPAXAAHCKUM  3aKOHOAATEIbCTBOM, IPUMEHSIIOTCS  IMpaBUIia
MEXIYHAPOJIHOIO TOrOBOPA.

Hcmounukom zparxcoanckozo npaga aenaemcs odviuail.

B coBpeMeHHBIX rocygapcTBax OH OOJIBIION pPOJNM HE WrpaeT M 4Yalle BCEero
MIPUMEHSIETCS BO BHEIIHEAKOHOMUYECKUX OTHOIIEHUsAX. M3 Bcex NpU3HABABIIMXCS
paHHee OObIYaeB 3aKOHOJATEIb BBIICIWI TOJBKO OOBIYAW JEJIOBOrO 000poTa,
pUMEHSIEMbIE UCKIIOYUTENBHO B chepe mpeanpuHUMAaTEeIbCKUX OTHOLIECHUH.

OObluaeM MpU3HAETCA CIOKUBIIEECS M IIUPOKO TNMPUMEHSIEMOE B KaKOH-IMOO
00JIacTU MPEANPUHUMATENIbCKON WM HMHOW JESITEIbHOCTH, HE TPEelyCMOTPEHHOE
3aKOHOJIATEILCTBOM IIPABUIIO MMOBEJEHUS, HE3aBUCUMO OT TOT0, 3apUKCUPOBAHO JIK OHO
B KakOoM-11100 nokymenTte (cT. 5 ['K).

OObIuail mpu3HAEeTCsl HCTOYHUKOM IpaBa B TOM clIydae, €CJId OH CaHKIIMOHUPOBaH
rocyJapcTBOM, HalpuMmep, B (hopMe yKa3zaHUsl Ha HErO B 3aKOHE (CM., HaIpUMep, CT.CT.
309, 311, 314 u ap.). Tak, Ipu UCHOJTHEHUU JOTOBOPHBIX M MHBIX 00S3aTEIBCTB UX
CTOPOHBI 00513aHbI PYKOBOJACTBOBATHCS «OOBIUHO MPEIBABISIEMbIMU TPEOOBAHUSMI MPU
OTCYTCTBUU CHEIHUAILHBIX TPEOOBAHUN 3aKOHOIATEIHCTBA WJIM YCJIOBHUI 0053aTENbCTBA
(ct. 309 T'K). Ecnm ycinoBue KOHKPETHOTO IOTOBOpA HEMOCPEACTBEHHO HE OMPEICIICHO
CTOpOHaMHU JIMOO JUCHO3UTUBHOM HOPMOM 3aKOHA, OHO ONpeaensercsa OObIYasiMu
nenoBoro obopora (1. 5 cr. 421 T'K).

OObluan crenyeT oOTIW4YaTh OT OOBIKHOBEHUH. OOBIKHOBEHHME — OTO TaKoe
CIOKMBUIIEECS NPaBUJIIO, KOTOPHIM COMVIACHWJIMCh PYKOBOJCTBOBATHCS  CTOPOHBI
KOHKPETHOTO JIOTOBOpa M TOJBKO IMOTOMY OHO MPHOOPENO Il HUX IOPUAMYECKOE
3HaueHue. MHade TOBOps, OHO mMOJpazymMeBaeT coO0OMl MOoapa3zyMeBaeMoe YCIOBUE
noroBopa (cormjamieHue maptHepoB). Ecim Takoro yciaoBusi B JOroBope HET (WU
HaMEpeHUe CTOPOH PYKOBOJCTBOBAThCS MM HE JOKa3aHO), OOBIKHOBEHUE HE
YUYUTBHIBAETCSI KaK 0053aTE€IbHOE MPABUJIO U MPU OTCYTCTBUM CIEIUATBHBIX yKa3aHUM
3aKOHOJATEILCTBA UJIM JOTOBOPA JJIs pETYyJIMPOBaHUS COOTBETCTBYIOIINX OTHOIIICHHH. B
OCHOBE OOBIKHOBEHHUI TaKX e MOTYT JIeKaTh OOLEMPU3HAHHbBIE OObIYAH.

OT OOBIKHOBEHUN OTIWYACTCS «3aBeACHHBIN mopsanok». OH mpeacTaBisieT co0oi
MPaKTUKy B3aMMOOTHOIIEHUN CTOPOH KOHKPETHOIO JIOTOBOPA, CIOXKHUBIIYIOCS MEXKIY
HUMHM B MIPEIIECTBYIONMINX B3aUMOCBS3SX, U XOTS MPSIMO M HE 3aKPEIJICHHYIO re 0o,
HO TOJJPa3yMEBAEMYIO B CHIIYy OTCYTCTBUS KaKWUX-JTHOO BO3PAKEHUM MO 3TOMY MOBOJLY.
Takolt mopsaoK (CIOXKUBIIASICS MPAKTUKA B3aMMOOTHOIIICHHI) COBCEM HE 00s3aTeNIbHO
COCTABJISIET KaKOW-TMOO o0Obuaii WM OOBIKHOBEHHE HMYIIIECTBEHHOTO 000pOoTa.
CrnenoBaTeNnbHO, 3aBEJICHHBIN MOPSAOK U OOBIKHOBEHHWE HMMEIOT IOPUAMYECKYIO CHITY
YCIOBHM KOHKPETHOTO JIOTOBOpa. B 93TOM KadyecTBe OHM HWMEIOT O€3yCIOBHOE
MPEMMYIIECTBO B MPUMEHEHUU Tepe]] AUCIHO3UTHUBHBIMU HOpPMaMU  3aKOHa
(IeUCTBYIOIIMMH JIMIIIb B CIIy4asX OTCYTCTBUSI HHBIX YKa3aHUil B JOTOBOpE), a,
cieaoBaTeIbHO, U iepe oObryaeM. OJIHaKO HU OOBIKHOBEHMSI, HU 3aBEJICHHBIN MTOPSI0K
HE SBJISIIOTCS ICTOYHUKAMHU TIpaBa B OTJIMYHUE OT OObIYacB.

Ycnoeua npumenenua zpasxcoanckozo 3akonooamenscmea no aHaAnIO2UU
(ananorus 3akoHa):

1. cymecTBoBaHue npodesia B 3aKOHOJATENbCTBE, HE BOCIIOIHIEMOTO C MOMOIIIbIO
MPEAYCMOTPEHHBIX 3aKOHOM HOPM, BKJIIOYasi 0ObIUau J€JI0BOro 000pOTa;

2. HaJIU4ME 3aKOHOAATENBHOTO PETryJHUPOBAHUS CXOJHBIX OTHOIIeHW. Tak,
«TPacTOBBIC oOmepanuu» OAaHKOB J0 MPUHATHS CIHEIUATBHBIX TMPAaBWI O JOTOBOPE



JIOBEPUTEILHOTO YIPABIECHUS UMYIIECTBOM (DaKTHYECKH PETYJIMPOBAIMCH HOPMAMHU O
CXOJHBIX JJOTOBOPAX — MOPYUYEHUS U KOMUCCHH.

3. IpUMEHEHUE aHAIOTMYHOTO 3aKOHA K PETYJIUPYEMbIM OTHOIICHHSM JIOJDKHO HE
MIPOTUBOPEUYUTh WX CymecTBY. Henmb3s, Hampumep, MPUMEHSTHh OOIIUE IOJOXKEHUS O
cAeNKaxX K OONBIIMHCTBY JTUYHBIX HEMMYIIIECTBEHHBIX OTHOIICHHM.

He siBnsieTcst aHamoruei 3aKkoHa OTCHUTKA K PETJIAMEHTAIMHA CXOIHBIX OTHOIICHUMH,
YCTaHOBJICHHAS 3aKOHHBIM TOPSIIKOM, HapuMep, PaclpoCcTpaHSHHUE MPaBHII O CTaTyce
OOIIIECTB C OTpPaHWYEHHOW OTBETCTBEHHOCTHIO Ha OOIIECTBA C JIOTIOJHUTEIHHON
orBeTcTBEHHOCTHIO (1. 3 cT. 95 I'K). 3xeck peusb umer He o mpobese B 3aKoHE, a 00
0Cc000M IOPUIMKO-TEXHHUECKOM TpHEME.

AHanorus mpaBa JOMyCTHMa IPU HATMYUH TIpoOeia B 3aKOHE, HEBOCIIOJIHUMOTO C
TIOMOIIIBIO AHAJIOTUHU 3aKOHA, a TAKXKE TMPHU COOIIOJCHUN CIECIYIOIINX KPUTEPUEB — ITO
NpUMEHEHHE OOIMX Hayal M CMBICIA TPaXKIaHCKOTO 3aKOHOJIATENIbCTBA, TPEOOBAHMIA
T00POCOBECTHOCTH, PA3yMHOCTH M CIIPaBEAJINBOCTH.

AHanorvs 3akOHa W aHAJOTHS IMpaBa HE MOTYT PACIPOCTPAHATHCS Ha JCHCTBHE
MO/J3aKOHHBIX HOPMATHBHBIX AaKTOB, a HWMCIOIIHECS B HUX MPOOETbl HE MOTYT
BOCIIOJIHATHCS TTOJ00OHBIM 00pa3oM.

Ilepeuens KOHmMPOABLHBIX 6ONPOCOE NO MeMe:
1. KakoBo 3Hau€HHE rpakIaHCKOrO MpaBa B CUCTEME YaCTHOTO IpaBa?
2. Kakue OTHOLIEHHS BXOJAT B TMPEIMET MPABOBOIO PETYJIUPOBAHUS OTPACIU
rpaxkaanckoro mpasa? 3. PacnpocTpaHSAIOTCA JIM HOPMBI TPAXKIAHCKOIO IpaBa Ha
MMYIIECTBEHHBIC OTHOIIICHUSI, BOSHUKAIOIINE U3 MyOIMYHBIX OTpaciel npasa?
4. OxapakTepuzyWTe METOJ JHCIO3UTUBHOCTH KaK OCHOBHOM METOJ Tpa)KJaHCKO-
MIPABOBOTO PETyIUPOBAHUsA?
5. Urto npencraBiisieT OO0 cucTema rpa)aaHcKoro mpasa?
6. HazoBuTe npuHIUIIBI TPAKIAHCKOTO ITpaBa’?
7. UTO BXOJIUT B CUCTEMY UCTOYHUKOB I'PaKIaHCKOTO TpaBa’?
8. KakoBa cTpykrypa ['paxganckoro koaekca Poccuiickoit denepanyn Kak OCHOBHOTO
MCTOYHUKA TPAXKIAHCKOT0 IIpaBa’?
9. Uro mpencraBasroT cobOoi  00mIas W OcoOEHHAas 4YacTh TPaKIAHCKOIO
3aKOHOAATEIbCTBA?
10. KakoBo aeiicTBHE IpaKJaHCKOTO 3aKOHOJATEIbCTBA BO BPEMEHU, B IPOCTPAHCTBE U
0 KpyTry Jun?
11.5Bnsercs mu cyneOHast MpakTUKa UCTOYHUKOM TPaXIaHCKOTO TpaBa’?
12. Yro mpencrapiser coboi 00b4ail Kak UCTOYHHUK TPaXKJaHCKOTO MpaBa’?
13. B xakux ciyyasx TpUMEHSIETCSl aHAJIOTHsI 3aKOHA U aHAJIOTHsl mpaBa’?



